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REPUBLIC OF KENYA 

IN THE POLITICAL PARTIES DISPUTES TRIBUNAL AT NAIROBI 

COMPLAINT NO. 473 OF 2017 

 

GRACE ABACH……………....………………………..…….……….…COMPLAINANT 

VERSUS 

JUBILEE PARTY..…………………………….………..………..…………….RESPONDENT 

JUDGMENT 

Introduction 

1. The Claimant identifies as a member of the Turkana community, a minority 

within Laikipia County. The Claimant’s name had been submitted in the initial 

list in recognition of her ethnic minority category within the County. However, 

her ethnicity had wrongly been stated as Kikuyu as opposed to Turkana.  

2. Along the way, her name was altogether omitted from the list published for 

public scrutiny on 23rd July, 2017. No hearing or explanation has ever been 

afforded her. She impugns the Respondent’s action of removing her name 

from the party list as discriminatory, malafides, unfair, illegal and unjustifiable. 

Attempts at internal dispute resolution mechanisms vide the letter dated 27th 

July, 2017 have come a cropper. She seeks appropriate relief in the form of 

an order restoring her name to the party list. 

3. The claim is opposed. In reply, the Respondent raised a preliminary objection 

as to failure to exhaust internal dispute resolution mechanism. Further, the 

nominations were conducted in accordance with the Constitution, Elections 

Act, 2011 and the relevant codes of conduct. The Respondent is vested with 

discretion to determine the criteria to use in nominating candidates and in 

this particular instance, the claimants were not chosen because of the 

hundreds of qualified applicants seeking limited nominations slots.  
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4. The Respondent contends that reference to any prior list was inaccurate as 

the same were initial drafts sent for the input of the Independent Electoral 

and Boundaries Commission which sent them back for corrections. It was 

further submitted that there was no agreement particular nominees would 

be from particular places. All categories of persons required by law to be 

nominated were indeed factored in and the nomination process was 

therefore an inclusive affair where all the special interest groups and 

necessary categories were considered and nominated. 

5. Further, according the Respondent, an application for consideration for a 

nomination slot is not a guarantee that an applicant must be nominated. 

There was no agreement promising the Claimant a nomination slot.  

6. The selection process complied with the law. The Independent Electoral and 

Boundaries Commission would have rejected the list if it were non-compliant. 

The criteria adopted by the Respondent guaranteed democratic, free, fair, 

transparent, accountable, inclusive, participatory, non-discriminative. The 

same was conducted in accordance with the law, party regulations and 

best practice. 

 

Analysis  

7. The Respondent raised a preliminary objection as to failure to exhaust 

internal dispute resolution mechanism. However, there is a letter and 

uncontroverted affidavit evidence on record as to the attempts made 

toward internal dispute resolution mechanism. In any case, this dispute was 

referred to the Respondent for internal dispute resolution mechanism in the 

presence of counsel for the Respondent. We are satisfied that internal 

dispute resolution mechanism was attempted. 

8.  

9. As to the equality issues raised in the claim we note that the preamble to the 

Constitution of Kenya, 2010 bespeaks the aspiration of all Kenyans toward a 
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government based on the essential values of human rights, equality, 

freedom, democracy, social justice and the rule of law. It similarly recognizes 

the pride of the Kenyan people in their ethnic, cultural and religious 

diversities.   

10. This aspiration is further grounded on the national values and principles of 

governance under Article 10 of the Constitution which are binding on all 

persons, including this Tribunal, whenever it applies the Constitution or any 

law. The relevant national values and principles of governance in this claim 

include human dignity, equity, social justice, inclusiveness, equality, human 

rights, non-discrimination and protection of the marginalized among others.  

11. We recall this Tribunal’s decision in Complaint 337 of 2017 Jane Chemutai 

Koskei v Jubliee Party where we noted that the Respondent’s party did not 

attempt in any way to reflect the ethnic or cultural diversity of the people of 

Laikipia County. We noted that the list was almost exclusively composed of 

party members identified as belonging to the Kikuyu majority community 

within Laikipia County. Ironically, even the nominees under the marginalized 

category are uniformly declared to be of the dominant Kikuyu ethnicity. The 

Respondent’s party list is unlawful and cannot stand scrutiny. We are bound 

by the decision of the Court of Appeal in Rose Wairimu Kamau v IEBC [2013] 

eKLR that nominations to the party list at the county level must reflect the 

diversity of the communities of the concerned county.  We so hold. 

Reliefs  

12. Article 21(1) of the Constitution obliges all state organs including this Tribunal 

to observe, protect, promote and fulfill the rights and fundamental freedoms 

in the Bill of Rights including the rights of minorities. It is also the obligation of 

every state organ including this Tribunal to take affirmative action measures 

to promote the representation of Kenya’s historically marginalized 

communities. The Respondent is itself a creature of the Constitution and must 
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similarly abide by the constitutional values including inclusivity and protection 

of the marginalized. 

13. This Tribunal must, under section 11 of the Fair Administrative Action Act, 

always grant the most appropriate reliefs in every dispute before it. The 

Tribunal must not only vindicate the rights of the aggrieved party before it, 

but also remedy any violation of the Constitution.  

14. We therefore order as follows: 

a) The Respondent is directed to include the Claimant’s name as a 

matter of priority in the gender top up party list in light of her 

minority status within the Laikipia County, within 24 hours of delivery 

of this judgment. 

b) There is no order as to costs in view of the nature of the dispute. 

c) Notice of this judgment to issue to the Independent Electoral and 

Boundaries Commission. 

 

Dated at Nairobi this  3rd day of August 2017 

 

Kyalo Mbobu (Chairperson) …………………………….. 

James Atema (Member)        ……………………………… 

Hassan Abdi (Member) …………………………………… 

Dr Adelaide Mbithi (Member) …………………………… 

 


